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AvoID COSTLY LITIGATION:
TEN STEPS TO IMPLEMENTING LAWFUL HIRING PRACTICES

Judith H. Holmes, |D

A malpractice claim or suit can have a
devastating effect on a physician’s practice
and personal life. What is often overlooked
is that an employment-related suit or EEOC
charge also can extract a heavy toll, person-
ally, professionally, and financially.

The number of employment-related
suits and claims has risen dramatically in
the last few years. According to recent en-
forcement and litigation statistics released
by the U.S. Equal Employment Opportunity
Commission (EEOC) (1), the total discrimina-
tion charges filed by individuals against their
employers increased last year to 80,840 —the
highest level since the mid-1990’s.

According to the EEOC data, in 2001,
employers paid $248 million in connection
with charges of discrimination filed with the
EEOC by job applicants, employees, and for-
mer employees. Employers paid an addition-
al $47 million to the EEOC in connection with
lawsuits filed against employers by the EEOC
(2). This does not include the millions of dol-

lars employers were forced to pay in settle-
ments, judgments, costs, and attorney’s fees
incurred in connection with employment-re-
lated lawsuits filed in state and federal courts
during the same period of time.
Employment-related litigation is on the
rise, and the healthcare industry is not im-
mune. Physicians as employers can be a tar-
get for a wide range of employment-related
claims and suits, such as breach of contract,
invasion of privacy, sex, race, age, religious
and age discrimination, and negligent hiring,
just to name a few. The number of jury ver-
dicts rendered against employers is increas-
ing and the verdict awards are often stagger-
ing. In addition, defending these suits can
be as expensive as defending a complicated
malpractice suit. Even worse, employment
discrimination suits and charges are general-
ly not covered by malpractice, D & O, or gen-
eral liability insurance policies, leaving the
physician to cope with the financial burden
of judgments, settlements, attorney’s fees

and litigation costs.

Most employment-related disputes that
lead to costly litigation would never have
arisen if the employer had implemented
more effective employment practices. Hiring
mistakes in particular cause many costly le-
gal battles. This article identifies legal issues
that precipitate litigation and suggests ten
steps physicians can take to implement law-
ful hiring practices that will reduce the risk of
costly employment suits while improving of-
fice efficiency, morale, and productivity.

NOTE: This article is intended as an
overview of lawful hiring strategies, and is
not a substitute for legal advice from ex-
perienced employment counsel. Applica-
ble laws vary from state to state and appro-
priate procedures may depend on specific
factual situations. This article is not, and
should not be construed as, legal advice.

Keywords: Litigation, employment, hir-
ing, discrimination, disabilities, training, of-
fice management.

The physician you hired and spent
the last year training came in this morn-
ing and announced he’s quitting medi-
cine and moving to Tahiti to “find him-
self” Your nurse practitioner tearful-
ly told you she’s leaving to follow him.
This happened just after you fired your
bookkeeper when you discovered he
has been keeping your money instead
of your books. You do the only sensi-
ble thing: you panic. You can think of
only one thing — you need help and you
need it fast. You need competent, expe-
rienced, hardworking professionals. You
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need them immediately. So you put an
ad in Thursday’s newspaper and instruct
your receptionist to hire the first three
applicants who walk through the door.
Big mistake.

Implementing effective hiring proce-
dures can be time-consuming and com-
plicated, particularly when you are short-
handed and must take on much of the hir-
ing burden yourself, or must delegate the
task to your already-overworked office
manager. But it is important to resist the
temptation to skip the steps that can save
you money and headaches in the future.
From a practical standpoint, a thorough
investigation of every prospective em-
ployee will reduce the chance of making
the costly mistake of hiring an ineffective,
unfit, or unproductive worker.

From a liability standpoint, imple-
menting effective pre-hire screening pro-
cedures is of paramount importance. In

addition to discrimination suits, in most
states, employers may be sued for negli-
gent hiring if the employer fails to exer-
cise reasonable care in selecting employ-
ees who are fit for the employment posi-
tion. If a coworker or third party is in-
jured by an incompetent or violent em-
ployee, the employer may be held liable
if it can be shown that an employer knew
or, in the exercise of reasonable diligence,
should have known that an employee
posed an undue risk of danger to a co-
worker or third party. The failure to ex-
ercise care when hiring can be costly: in
one recent case, a jury awarded the family
of a murdered woman $46 million against
a home healthcare company based on the
family’s claim that her death was the re-
sult of the defendant’s negligent hiring of
an employee (3).

The following ten-step guideline will
help protect you and your practice against
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the perils of being an employer.

Step 1: Training Your Hiring Manager

Probably the most important step
in hiring an employee should happen be-
fore you advertise the opening. The per-
son you put in charge of hiring must be
adequately trained so that he or she un-
derstands the relevant discrimination laws
and can manage the hiring process with-
out stepping on the many landmines that
can blow up in your face. It just takes
one mistake to prompt a rejected appli-
cant to file a discrimination charge with
the EEOC.

Courts have upheld large verdicts
against employers who have not recog-
nized the importance of training man-
agers to use lawful hiring practices. In a
recent age discrimination case, the U.S.
Court of Appeals for the Seventh Cir-
cuit (4) stated that it is an “extraordi-
nary mistake” for a company to fail to
train hiring managers regarding applica-
ble discrimination laws. The court in that
case upheld a jury award of $50,000 in
liquidated (punitive) damages — in addi-
tion to another $50,000 in compensatory
damages. In addition to the jury award of
$100,000, the company incurred substan-
tial legal fees to defend the lawsuit and to
respond to the EEOC charge. To add in-
sult to injury, the company was also lia-
ble for the plaintiff/applicant’s trial costs
and attorney’s fees. In short, the failure to
train the hiring manager to comply with
discrimination laws was not just an ex-
traordinary mistake — it was an extraor-
dinary expense.

What mistakes did the manager
make during the hiring process that war-
ranted such an angry response from the
jury and the appellate court? First, in re-
sponse to the “help wanted” ad, the appli-
cant (who had 24 years of relevant experi-
ence) had submitted two separate applica-
tions, but did not receive an interview or
even a response from the company. Sec-
ond, after the applicant submitted his ap-
plications, the hiring manager hired sev-
en salespeople to fill the open slots — and
they were all younger than the 59-year-old
plaintiff. Third, there was evidence at tri-
al that one of the hiring managers often
wrote notes listing all the applicants’ ages,
and used the notes in the hiring process.
Fourth, a second manager admitted dur-
ing testimony that he favored job candi-
dates who were “bright, young, and ag-
gressive.”
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The mistake that triggered the pu-
nitive damage award involved the hir-
ing manager’s admission that he did not
know that age discrimination is illegal, de-
spite the fact that the company’s applica-
tion form contained a statement that the
company did not discriminate on the ba-
sis of age. The appellate court singled out
this transgression with a stinging rebuke:
“Printing this statement on the applica-
tion but then making no effort to train
hiring managers about the ADEA (5)
shows that the (company) knew what the
law required but was indifferent to wheth-
er its managers followed that law.”

The moral of the story: If you del-
egate the interview process to a member
of your staff, be certain he or she knows
what to do and how to do it. Everyone on
your staff who participates in the hiring
process must be made aware of applicable
discrimination laws and must be trained
to avoid impermissible hiring practic-
es that violate state and federal laws re-
garding age, disability, citizenship, race,
national origin, marital status, pregnan-
cy, and religion.

Step 2: Advertising the Job Opening
Believe it or not, potential liability
for unlawful hiring practices begins at the
time you advertise the job opening. If you
place an advertisement online or in the
“Help Wanted” section of the newspaper,
the words you use may trigger age, sex,
race, or disability claims by those poten-
tial applicants who do not meet the quali-
fications you describe. For example:

e Using terms such as “young, energetic”
or “recent college graduate,” placing age
or sex limitations in the ad (“female,
age 22-35”), or placing the ad only in a
section segregated by male and female
workers may trigger age or sex discrim-
ination claims.

e Using the term “energetic, attractive ap-
pearance a plus” may trigger a disabili-
ty or race discrimination claim, and re-
quiring a “pleasant telephone manner
without accent” may trigger a national
origin discrimination claim.

e At this stage of the hiring process, it
is important not to request that appli-
cants submit photographs with their
resumes or applications, since this
practice may trigger discrimination
claims based on age, disability, sex, race,
or national origin.

o At this stage, as well as throughout the

hiring process, it is important to avoid
the temptation of overselling the job
benefits. Using terms such as “sta-
ble, long term employment” or “long
term career opportunities” may come
back to haunt you later in the form of a
breach of implied contract claim in the
event a subsequent termination or lay-
off is required (6).

Step 3: Drafting Your Job Description

In most cases, is advisable to have a
written job description. A clearly defined
job description may be useful in the hir-
ing process, by giving applicants a very
clear indication of what will be expect-
ed of them if they are hired. Job descrip-
tions are also helpful in connection with
disciplinary situations and in disputes
with employees as to what is expected of
them (“You never told me I’'d have to do
THAT!).

When drafting the job description,
you may include the hours and the days of
the week the employee will be expected to
work, and whether there are overtime re-
quirements. You should describe the job
duties in reasonable detail, but you should
make certain the wording does not unrea-
sonably restrict you from adding or mod-
ifying the duties as necessary. The most
important aspect of a written job descrip-
tion is the identification of the “essential
functions of the job,” or the core set of du-
ties the employee must be able and willing
to perform, and are required of the em-
ployee in order to fulfill the job functions.

Step 4: Revising Your Application Form

You may be tempted to accept a cur-
riculum vita or resume in lieu of requir-
ing the applicant to fill out a formal ap-
plication form. There are several ob-
vious reasons to resist this temptation.
Resumes are often little more than cre-
ative writing samples. Clearly, an appli-
cant can misrepresent or omit impor-
tant background information, whether
he submits a resume or fills out an appli-
cation form. However, it is easier for an
applicant to omit negative information in
a resume. When you review a slick, well-
written resume, you may not realize that
there is an eight-month gap in the appli-
cant’s employment history. Did the ap-
plicant spend that time in a training pro-
gram or in a prison or mental health facil-
ity? A resume supplied by the applicant
may be full of descriptions of dazzling ac-
complishments, but fail to disclose that
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his professional license was suspended for
three years. Using a standard application
form that requires the applicant to answer
specific questions regarding work history,
exact dates of employment, and licensing
information will make it more difficult for
an applicant to omit information employ-
ers should know.

The application form you use is very
important. It can be an effective, inexpen-
sive tool to eliminate poor job candidates
and help you zero in on the good pros-
pects. However, an application form that
makes improper, irrelevant or unlawful re-
quests may lead to very costly hiring mis-
takes, and, worse yet, could lead to EEOC
charges being filed against you. Whatev-
er type of form you use, it is important to
make certain that the application does not
request any information that would reveal
the applicant’s age, race, religion, national
origin or other category protected by ap-
plicable laws. With that caveat in mind,
consider the following checklist:

e The application form should contain a
statement that you are an equal oppor-
tunity employer and that you maintain
a policy of treating all of your applicants
and employees without regard to race,
gender, national origin, religion, nation-
al origin, age, citizenship, or any oth-
er characteristic protected by law. The
statement should make clear that this
policy applies to all employment deci-
sions, including but not limited to re-
cruiting, hiring, compensation, promo-
tions, termination, and all other terms
and conditions of employment. (NOTE:
Be sure to adopt and consistently apply
these policies in your office.)

e The application should contain a re-
quest for the applicant’s social security
number, and a list of every address the
applicant has lived in the past 10 years.
This is important for use in the back-
ground check, discussed below.

e A complete description of the appli-
cant’s educational background, voca-
tional training, and degrees earned.
Although it is appropriate to ask the
applicant to include the dates of at-
tendance at colleges and vocational
schools, it is not advisable to ask the
applicant the dates he or she attended
high school, or the date of graduation
from high school, since this informa-
tion can be used to calculate the age of
the applicant.

e The application should require the ap-

plicant to disclose whether he or she
has been convicted of a violation of any
law or ordinance since age 18. The re-
quest should exclude offenses commit-
ted when the applicant was a juvenile.
You should not limit your inquiry to
felonies, since you may miss learning of
a serious offense involving dishonesty,
violence, or crimes against children.

e Unless limited by state law, your inqui-
ry should not be limited to only recent
convictions. A conviction may have oc-
curred 10 years ago, but if it was for a
crime of violence or involved a sexu-
al offense against a child, you should
know about it in order to take it into
consideration, particularly if you are
hiring for a position in which the em-
ployee will have contact with patients
or children.

e It is advisable to limit the inquiry to
convictions, and not merely arrests (7).
It is also important to have a statement
on the application form that a record of
conviction will not necessarily preclude
an applicant from being hired. In fact,
all employment decisions should be
based on job-related factors. For exam-
ple if an individual is applying for a re-
ceptionist position he or she should not
be rejected solely on the basis of a DUI
conviction. However, if you are hiring
an employee whose job duties will in-
clude driving during business hours to
make deliveries or to transport patients,
that same DUI conviction is a valid and
important consideration, particularly if
the offense is recent.

e It is very important to get a complete,
comprehensive employment history
from the applicant. The application
form should request that the appli-
cant submit a detailed job history be-
ginning with the most recent job. For
each of the applicant’s previous jobs,
you should request the name of the em-
ployer, the name of at least one former
supervisor, the job title, the starting and
ending salary, the applicant’s reason for
leaving, and whether or not you have
the applicant’s permission to contact
the former employer for information
and verification. It is important to get
specific dates the applicant worked for
each employer, so that you can spot any
gaps in employment and follow up by
finding out why the applicant was un-
employed, and what he was doing while
he was unemployed.

e You may also request information about

the applicant’s military background, in-
cluding branch of service, length of ser-
vice, rank attained, and type of special-
ization. There are two caveats: request-
ing information regarding the type of
military discharge may reveal a medical
disability, and requesting dates of ser-
vice may reveal the approximate age of
the applicant.

The information you may elicit relating
to disabilities should be limited at the
application stage. You should not in-
clude inquiries such as “Do you need
an accommodation to perform this
job?” or “Can you do these functions
with or without reasonable
accommodation? (Check One)” (8).

It is helpful to have a written job de-
scription available to the applicant that
details the job duties and requirements,
and specifically spells out the essential
functions of the job. The application
form may then refer to the attached
job description, and ask the applicant:
“Can you, with or without reasonable
accommodation, perform the essential
functions of the position for which you
are applying?”

At the end of the application, the appli-
cant should be required to sign a certi-
fication that all of the information con-
tained on the application form is true
and complete and that the applicant
understands that any false statement
made or any information omitted will
lead to the rejection of the application.
The certification should also state that
the applicant acknowledges that if he or
she is hired, any falsification or omis-
sion that is later discovered may result
in discipline, up to and including ter-
mination at the time the false state-
ments or omissions are discovered.

If you have developed and adopted
a policy that all employment related
claims must be submitted to manda-
tory arbitration, that policy should be
clearly stated in the application, along
with an acknowledgement that the ap-
plicant agrees to submit all claims and
disputes relating to the hiring process
and employment relationship to the ar-
bitration process (9).

The application should contain an ac-
knowledgement that any offer of em-
ployment extended will be contingent
upon satisfactory completion of a med-
ical examination, including a drug test,
and that any offer of employment is be-
ing made contingent upon submission
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of proof of credentials and licenses.

e The applicant should acknowledge that
he understands the application is val-
id only for the position that is current-
ly open, and that there is no obligation
to consider the applicant for any future
openings.

e The application should include a state-
ment advising the applicant that his
signature on the application autho-
rizes you or your group, as the poten-
tial employer, to conduct a background
check, and to obtain information from
former employers, educational institu-
tions, and other sources that may have
relevant information.

e Unless you intend to enter into a spe-
cific contractual agreement to the con-
trary, you should make it clear, not only
on the application form but through-
out the entire hiring process, that there
will be an “employment at will” rela-
tionship, and that the employee may be
terminated at any time for any reason,
with or without cause or notice.

e The application form, as well as the em-
ployee handbook should clearly state
that no modification of this at-will rela-
tionship is valid unless the change is in
writing, signed by you (or the group’s
authorized agent). Requiring all appli-
cants to acknowledge the at-will em-
ployment relationship in writing will
reduce the chance that an employee
will be successful in making a claim that
he was promised job security, such as a
three-year “no-cut” deal, or that he was
promised that he would not be subject
to layoff unless he was given a large sev-
erance package.

Step 5: Interviewing The Candidates

Once you have completed a prelimi-
nary screening of the applicants and have
scheduled the finalists for personal inter-
views, take time to determine what ques-
tions you need to ask to maximize your
chances of weeding out unqualified can-
didates. In general, your questions should
be job-related and should carefully avoid
subjects that may trigger a discrimina-
tion claim. Keep in mind that after the in-
terview process is completed and a con-
ditional job offer of employment is ex-
tended, you will be less restricted. At that
point, you may elicit additional informa-
tion regarding medical history, past ill-
nesses, workers’ compensation claims,
and other relevant information.

The following are a few tips on in-
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terview questioning. This is just a sam-
ple of the many issues that relate to law-
ful questioning. Proposed interview ques-
tions should be reviewed with your em-
ployment counsel prior to conducting the
interview.

e It is advisable to have the appropri-
ate interview questions in written
form, and to caution the interview-
er to “stick to the script.” This will re-
duce the chance that the interviewer
will make offhand comments that may
trigger a claim of discrimination by an
unsuccessful applicant. (“We don’t hire
people who have filed worker’s comp
claims (10),” or “apply again after you
have your baby” (11).

e As a general rule, questions asked of
and information elicited from an ap-
plicant during the interview stage and
the hiring process should be job-related
and motivated by legitimate business
concerns (12).

e Drug Use: Phrase the questions care-
fully, particularly when there is a dan-
ger you may inadvertently elicit infor-
mation regarding a disability, in viola-
tion of the ADA. For example, you may
ask an applicant about current use of il-
legal drugs, because the ADA does not
offer protection at any stage of the hir-
ing process for an applicant who uses
illegal drugs. However, you should not
ask an applicant about current use of
legal drugs, such as “What medications
are you currently taking?” or “Have you
ever taken AZT?” This topic is “off lim-
its” because you may elicit information
regarding a disability.

e Religion: You should not ask an appli-
cant about his religious affiliation, or
what religious holidays he or she ob-
serves. However, you may discuss over-
time and shift issues, what days and
hours the applicant will be expected to
work, and ask the applicant if he or she
is able to meet those requirements.

e Race/National Origin: You should not
comment on the applicant’s “interest-
ing last name” or question an appli-
cant about his or her nationality. You
should not ask where the applicant was
born, or whether he or she is a natural-
ized citizen. You may ask whether the
applicant is authorized to work in the
United States. You may advise the ap-
plicant that if hired, he or she will be
required to produce proof that he or
she is authorized to be employed in the

U.S.

o Sex/Marital Status/Pregnancy:  You
should not ask an applicant about mar-
ital status, or the ages of his or her chil-
dren. You should not ask “Do you plan
on having more children?” or “Do you
have reliable day care?” or “Is your hus-
band willing to help with child care is-
sues that arise?” Stick to the real issue
by asking whether the applicant antic-
ipates having any obligation or com-
mitment that would prevent him or
her from working the regular and over-
time work schedule you describe in the
interview or in the written job descrip-
tion.

Step 6: Assessing Disabilities

Throughout the hiring process, the
potential employer must avoid improper
inquiries regarding disabilities, since im-
proper questioning may result in costly
suits. In general, employers may not re-
quire that an applicant reveal a physical or
mental condition, and then use that infor-
mation to exclude the applicants with dis-
abilities before their ability to perform the
job is evaluated. This can lead to EEOC
intervention and disability discrimination
lawsuits (13). Wal-Mart recently learned
that lesson the hard way when it agreed
to pay $7 million to settle a lawsuit filed
by the EEOC for using a pre employment
questionnaire called a “Matrix of Essential
Job Functions.” The EEOC charged that
the test violated the ADA by disclosing an
applicant’s disabilities before a condition-
al offer of employment was made.

The EEOC has published guidelines
to be used when asking pre employment,
disability related questions. The guide-
lines are applicable to employers who are
subject to the Americans with Disabili-
ties Act and who are not subject to affir-
mative action provisions of other federal
acts. Although your practice group may
not be subject to the ADA (14), applica-
ble state laws may impose similar require-
ments. Therefore, it is advisable to use the
EEOC guidelines as a framework for deal-
ing with the issue of disability in the hir-
ing process.

Although a detailed discussion of
the ADA is beyond the scope of this ar-
ticle, when formulating your hiring poli-
cies and procedures, consider the follow-
ing general points:

e  The ADA and similar state and
federal disability discrimination laws ap-
ply to individuals who have obvious dis-
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abilities, such as those who are deaf, blind
or in wheelchairs. The ADA may, depend-
ing on the circumstances, also covers peo-
ple who have physical conditions such as
diabetes, HIV, and epilepsy. Individuals
with a mental impairment such as major
depression or bipolar disorder may also be
covered. The ADA also protects a person
who is “regarded as having a disability”
such as an individual who has cancer that
is in remission (15).

e The ADA does not require an employ-
er to hire a disabled applicant instead of
a non disabled applicant. However, an
employer may not refuse to hire a dis-
abled applicant solely because he or she
needs an accommodation to perform
the job duties (such as a special phone
adapter for the hearing impaired.)

e You may ask about the applicant’s skills,
education, and training, and whether
the applicant can, with or without rea-
sonable accommodation, perform the
essential functions of the job. How-
ever, prior to extending a conditional
job offer, you should not ask questions
regarding the applicant’s physical or
mental impairment, how the applicant
became impaired, or what type of med-
ications the applicant is taking (16).

e You may ask how much time off the ap-
plicant took in a previous job, the rea-
son the applicant left a prior job, and
what disciplinary action the applicant
received at a previous job. You should
not ask whether an applicant has filed
worker’s compensation claims, and you
should not ask whether absences from
a previous job were due to illness, since
that may reveal information relating to
a disability (17).

e There are times during the application
process where it becomes obvious to a
potential employer that an applicant
has a disability that will require a rea-
sonable accommodation. In those cas-
es you may make appropriate inquiries.
For example, if an applicant comes to
the job interview in a wheelchair, or if it
is obvious that the applicant has a sig-
nificant vision or hearing impairment,
you do not need to ignore the condi-
tion. You may ask the applicant if he
or she will need an accommodation,
such as a modified computer or tele-
phone equipment, to perform the job
duties. You may also ask the applicant
to demonstrate or describe how he or
she would perform the job duties (18).

e When considering whether a prospec-
tive employee is an appropriate candi-
date for the job, keep in mind that the
ADA does not require an employer to
hire an individual that poses a direct
threat to the health or safely of cowork-
ers or to himself (19).

STEP 7:
check
The importance of conducting an ef-
fective background check cannot be over
emphasized. To save time and expense,
you may be tempted to skip the investiga-
tion step and hire an applicant who looks
good on paper, and who interviews well.
However, if you fail to conduct an ade-
quate investigation, you may not discov-
er until it’s too late that the applicant’s job
history includes terminations for poor at-
tendance, dishonesty, or workplace vio-
lence, or that the applicant has fabricated
important aspects of his training, crimi-
nal background, or professional creden-
tials. In fact, an employment screening
company (20) reported that when it con-
ducted background checks on a group of
applicants and compared the results with
the applications they submitted, there
were notable discrepancies. Of the group
studied, 8% of the applicants claimed to
have attended an educational institution
that had no record of the applicant’s exis-
tence, and 11% of the applicants had list-
ed previous employers that either did not
exist, or that had no record of the appli-
cant having been employed. Another 11%
of the applicants had criminal records that
were discovered in the background check,
but not divulged in the application.
Inadequate background checks may
subject physicians and group practices to
liability for harm caused by the employee.
Conversely, if an employer is sued for neg-
ligent hiring, evidence that the employ-
er had conducted an appropriate back-
ground check will be a powerful defense
to that claim, even if the background in-
vestigation failed to uncover the facts that
would render an individual unfit for em-
ployment (21). It is therefore important
that your background check be thorough,
yet reasonable under the circumstances.
When you conduct a background check:

Conducting a Background

o First, review the completed application
to make sure the applicant has provided
all of the information requested. It is
astounding how often employers never
actually review and analyze the infor-
mation contained in the applications

that are submitted. Spotting evasive
answers, obvious omissions, or gaps in
reported employment history can elim-
inate undesirable job candidates at an
early stage, even before you waste time
conducting a background check on
those individuals.

Obtain the applicant’s written authori-
zation to conduct the background in-
vestigation. The authorization should
specifically include the applicant’s con-
sent to contact former employers and
references, and to obtain information
regarding driving and professional li-
censes, educational records, financial
records, criminal records, and any oth-
er public records you intend to use as
part of your background investigation.

Tailor the extent and content of the
background investigation to the actual
job duties. If you are hiring a nurse who
will be assisting you during office proce-
dures and who will have frequent con-
tact with your patients and access to sen-
sitive information, or if the job requires
administering drugs, the background
check on professional and education-
al credentials should be more in-depth
than you would need to conduct when
hiring a receptionist or transcriptionist.
Similarly, if the job requires the employ-
ee to have access to your business bank
account or to other valuable property,
your background check should include
a more in-depth investigation of the ap-
plicant’s financial background. In that
case, an applicant’s recent bankrupt-
cy or a conviction involving dishonesty
may take on special significance. How-
ever, it is important to keep in mind that
denying employment based solely on an
applicant’s bankruptcy is considered un-
lawful discrimination and is prohibited
by federal law (22).

You do not need to conduct the same
investigation on every applicant for ev-
ery job. However, you should conduct
the same investigation on all applicants
who apply for the same job. If you sin-
gle out certain applicants for more
scrutiny than others, you risk liability
for discrimination.

Despite the fact that many states have
laws extending qualified immunity to
former employers who divulge infor-
mation to prospective employers, there
is a general reluctance on the part of
previous employers to answer questions
about a former employee or to cooper-
ate in any other way with a background
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check. You may be more successful in
getting information from a former em-
ployer if you present a signed authori-
zation from the applicant specifically
authorizing former employers to re-
spond to your requests for employment
information.

You may decide to retain the ser-
vices of an outside agency to conduct a
background check on potential employ-
ees. Using an outside agency can be ef-
ficient and cost effective, particularly for
individual physicians or small group prac-
tices. Using an experienced outside agen-
cy may also provide limited immunity to
employers against suits based on claims of
defamation, invasion of privacy, and neg-
ligence (23).

o If you decide to delegate the investi-
gation to an outside agency, be sure
to choose the agency carefully, since
you may incur liability in the event
the agency fails to follow lawful pro-
cedures. It is advisable to enter into a
written contract with the agency, that
includes an indemnification provision
and an acknowledgment that the agen-
cy carries liability insurance and agrees
to comply with all applicable laws relat-
ing to conducting backgrounds checks.

e Believe it or not, if you retain an outside
agency to conduct a background check
on a prospective (or current) employ-
ee, the report generated is considered
a “consumer investigation report.” As
such, the investigation process and the
report issued are subject to the rules
and regulations of the Fair Credit Re-
porting Act (FCRA), triggering sever-
al important requirements and obliga-
tions on the part of the employer relat-
ing to disclosure, consent, certification,
notification, and permissible uses of
the report.

e A broad range of communications and
investigative reports relating to appli-
cants and employees, including crimi-
nal and motor vehicle records, are sub-
ject to the provisions of the FCRA if the
information is supplied to an employ-
er by a consumer reporting agency to
an employer. You should assume that
any pre-employment report that is pre-
pared by an outside agency is subject to
the many requirements of the FCRA
(24).

o A detailed discussion of the require-
ments imposed by the FCRA is beyond
the scope of this article. However, em-
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ployers should be aware of the issue,
and consult with legal counsel to make
sure your investigation procedures
comply with the law.

Step 8: Pre-Employment Testing

There are several types of pre-em-
ployment tests that may be useful in
screening applicants for a particular job.
Lawful tests range from drug and medi-
cal tests, to honesty, aptitude, personality,
and skill tests. You should determine what
tests, if any, are appropriate for the partic-
ular job for which the applicant is apply-
ing, and limit the types of tests to those
you can justify in terms of legitimate busi-
ness necessity, reasonableness, and job re-
latedness. Your need for test results must
always be balanced against privacy con-
cerns. Always keep in mind applicable
drug testing laws, which vary from state to
state. Also keep in mind state and federal
antidiscrimination laws, such as the ADA
and Title VII, since improper testing can
trigger liability under those laws and acts.

In general, you should not require an
applicant to submit to medical tests before
extending a conditional job offer. There
is one notable exception. Under the ADA
and most state laws, you may test for cur-
rent use of illegal drugs at any time prior
to or during employment. You are not re-
quired to extend a job offer to an appli-
cant or to retain an employee who is cur-
rently engaging in the use of illegal drugs.
When choosing and administering pre
employment tests:

e You must give the same medical or
physical exam to all individuals who
are being offered the same type of job.
For example, if you are hiring two nurs-
es who will be required to lift patients,
you may extend employment offers
that are conditioned on the results of
a physical strength test. However, you
must require that every individual ap-
plying for that job position take the
same test. You may not single out only
the applicant who walks with a limp or
an applicant who is older than the oth-
ers.

e You may withdraw an offer from an ap-
plicant with a disability only if it be-
comes clear that the applicant cannot
perform the essential functions of the
job or if the individual would pose a di-
rect threat to himself or others. For ex-
ample, if you extend an offer to a nurse
whose job function will include assist-

ing you with procedures, you may with-
draw the offer if you learn that he or she
has frequent or unpredictable seizures.
e Regardless of the pre employment tests
you use, keep in mind that you may not
reject a job applicant merely because of
a disability. You may be required to pro-
vide a “reasonable accommodation” to
enable an individual with a disability
to perform the job functions. The type
of accommodation and the reasonable-
ness of the necessary modifications are
determined on a case-by-case basis, and
will depend on the individual, the dis-
ability, the employer’s needs, the cost of
the accommodation, and the essential
functions of the job. You should consult
with experienced employment counsel
for advice on handling disability issues
that arise during the hiring process.

Step 9: Documenting the Hiring Process
— Carefully, Appropriately, Thoroughly,
and Defensively

During the entire hiring process,
you should keep in mind three impor-
tant words: DOCUMENT, DOCU-
MENT, and DOCUMENT. Think defen-
sively and assume every hiring decision
will be scrutinized by an EEOC investiga-
tor or by an attorney hired by an unsuc-
cessful applicant. You may be called upon
to justify your decision to hire one candi-
date over another. It is important to doc-
ument your legitimate, non-discrimina-
tory, business-related reasons for making
your decisions. Carefully drafted docu-
mentation will help you defend your hir-
ing decision when confronted with alle-
gations of unlawful discrimination, inva-
sion of privacy, breach of contract or neg-
ligent hiring. Document at every stage of
the hiring process:

e The Job Advertisement: Document
this phase of the hiring process by re-
taining a copy of the advertisement as
well as a list of the publications where it
appeared and the dates you ran the ad.
Similarly, if you advertised on the inter-
net, keep a printout of the wording and
the websites on which the ad appeared.

e The Applications: Be careful what
comments and notations you make
about applicants on their resumes and
applications. Resist the temptation to
record anything about the applicant
that is not directly job-related, and be
sure that the notations cannot be con-
strued as a derogatory comment about
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the applicant’s sex, race, religion, na-
tional origin, pregnancy, military ser-
vice, age, or disability. As discussed
earlier in this article, inappropriate no-
tations made on the applicant’s resume
or application (“Might not be around
very long” (25) or “articulate but unat-
tractive”) can be devastating evidence
against an employer in an age or sex
discrimination case.

The Authorizations and Certifications:
Save copies of the applicants’ signatures
on the authorizations to contact prior
employers and to conduct background
checks described earlier in this article,
so that you can defend against an in-
vasion of privacy or breach of contract
claim filed by those applicants with
short memories of what agreements
they made. Include as part of the em-
ployees’ permanent file the signed
statement in the application, certify-
ing that the information he or she sup-
plied was true and accurate. If you later
discover material misrepresentations in
the information, you will be on firmer
ground to terminate the dishonest em-
ployee.

The Interview: It is advantageous to
save a copy of the interview script you
used, listing the questions asked of the
applicant. Make sure the notations you
make are appropriate and job-relat-
ed. This record will help you defend
against later claims by an unsuccessful
applicant that the questioning violated
the ADA, Title VII or other applicable
law.

The Background Check: Maintain re-
cords of the information you received
in connection with the background in-
vestigation you conduct. If you use an
outside agency or investigator, be sure
to your documentation and authoriza-
tions comply with the requirements of
the FCRA.

Verifying Background Information:
Check all references, and document
what was said about the applicants.
You may get frustrated when you at-
tempt to verify aspects of the appli-
cant’s employment history, since many
employers are reluctant to divulge any
information about former employees.
Even if you get no cooperation from
former employers, you have not wasted
your time. Record the efforts you made
to obtain the information, such as the
name of the individuals you talked to,
what information you requested, and

document their refusal to cooperate.
In the event that you hire the applicant
and he is later responsible for an act of
workplace violence or harassment of a
coworker, you may be the subject of a
negligent hiring suit. In that event, you
will need to demonstrate that you ex-
ercised reasonable care when you hired
the individual. You will be able to dem-
onstrate with your documentation that
you interviewed the individual’s refer-
ences and former employers and that
they did not warn you of any violent
propensities or previous incidents of
harassment.

e Former Employers’ Comments: Ask all
of the applicant’s former employers if
the applicant is “subject to rehire” If
they response in the negative, request
an explanation. It is advisable to then
give the applicant an opportunity to re-
spond to the negative information.

e Pre-Employment Testing: Maintain
test results and document the reasons
you chose specific types of tests. You
may be called upon to verify that your
choice of tests, testing procedures, and
your hiring decisions did not unlaw-
fully discriminate against a protected
group, such as the disabled.

Step 10: Getting It In Writing

Once you have found the perfect em-
ployee, it is advisable to prepare a writ-
ten offer letter, acknowledging the specif-
ic terms and conditions of employment.
Get the prospective employee’s signature
on the letter before he or she begins work.
The offer letter should memorialize all-
important aspects of the future employ-
ment relationship, such as:

e Job title, starting salary, insurance and
other benefits, as well as any agree-
ments relating to future compensation,
profit sharing, bonuses, raises or other
financial arrangements.

e Unless you intend to enter into a con-
tractual arrangement, the offer letter
should include an acknowledgement
that there will be an employment at
will relationship.

e Include your policy statement prohib-
iting discrimination and harassment.
Also include your mandatory reporting
procedures, together with a statement
that the employee agrees to abide by the
policies.

e An acknowledgement of your confi-
dentiality policies.

e If you intend to enter into a covenant

not to compete, you should reference
it in the offer letter. You should review
the non-compete terms with experi-
enced counsel, since a poorly worded
or overly broad agreement may be un-
enforceable.
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Important Addendum

As this article goes to press, President Bush has just signed legislation modifying the
provisions of the FCRA, loosening the requirements relating to third party investigations of
employees and applicants. The FCRA amendments just signed into law in December 2003 exclude
many of the previous restrictions imposed on employers relying on third party investigations of
employees and applicants. It is important to consult with experienced employment counsel to
review these changes before conducting any type of employment investigation.
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